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FALSE PRETENSE IN MISREPRESENTING 
LAW. 


In State v. Jamison, 186 S. W. 972, de- 
cided by Missouri Supreme Court, the facts 
show a prosecution for larceny in obtaining 
by false pretenses money from another by 


representing to him, that he could procure 
title to land under federal homestead laws 


and not be required to live on the land, 
mere filing being sufficient and the proof of 
residence to be taken care of by others. 


Apart from the fact, that such a scheme 
ought to constitute conspiracy under fed- 
eral statute, the court considers the ques- 
tion whether such a pretense amounts to 
anything as a false pretense. It said: “We 
are impelled to hold that no felony can be 


committed in this state by falsely or mis- 
takenly representing the domestic law to be 


that which it is not. It does not greatly 
matter in so holding whether this view is 
reached on the theory of that fictional pre- 
sumption for procedural convenience that 
ignorance of the law excuses no one and 
that therefore all men are presumed to 
know the law, or whether it be based upon 
the view that no criminal false pretense 
may be bottomed upon a misrepresentation 
wherein the ascertainment of the truth or 
falsity of the fact averred is as open to him 
to whom the representation is made as it is 
to him who makes it.” 

The court goes on to say that: “This con- 
clusion is in line with the rule in other 
jurisdictions, even in civil cases, wherein 
the rule against false pretense of the sort 
here under discussion ought to be more 
strictly construed against the tortfeasor 
than in a criminal case. Nevertheless, the 
rule is that in a civil case a man will not 
be heard to contend that he was misled by 
a false representation of the domestic—as 
contradistinguished from the foreign—law 








of a given case or matter. Since it is among 
the canons of the criminal law that a rule 
of law out of tenderness and regard for life 
and liberty is to be construed more strictly 
in a criminal case than in a civil one, we do 
not hesitate in holding that there can be no 
conviction for falsely representing the do- 
mestic law to be that which it is not.” 


We fail to gather anything from this 
reasoning, but a total misapplication of 
fundamental principles. A shorter way of 
disposing of the case would be to regard 
promisor and promisee as engaged in a 
fraud in violation of federal law—the prom- 
isee as paying money to promisor to acquire 
title to public land by violation of federal 
law. Considering both of them in this way, 
“the fictional presumption for procedural 
convenience” would apply. 


When, however, we get away from the 
idea of a conspiracy under federal law, and 
regard, as the court does, the promisee as 
acting innocently, we behold the court say- 
ing that one’s presumptive knowledge of the 
law or his ability to find out what it is, 
frees the other fellow. That this idea is 
firmly fastened in the court’s mind becomes 
apparent in its reference to the rule in civil 
cases. 


In civil cases, litigants demand relief or 
discharge on the theory that one and the 
other both know the law. Therefore noth- 
ing will be adjudged to them on the theory 
that they have been deceived by adversaries 
upon a claim that is not well founded in 
law. If one pays to another money upon 
mistake of law and no confidential relation 
exists between the two, it is lost money. 


We do not find it necessary to go so far 
as to say that, if he pays it upon mistake of 


law, that is merely incidentally domestic 
and not essentially controlling—as for ex- 
ample, federal law as to a transaction gov- 
erned by state law—the payor could not get 
his money back. 


The fiction, however, that everyone 
knows the law, is not a necessity except as 
against one, who claims not to be bound by 
law. It has no ulterior or collateral effect. 
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It should not operate to cover him against 
criminality in dealing with another. It is a 
sword against him—not a shield for him, 
when the avenger of the law is pursuing 
him. 

Take the case before the court and imag- 
ine that the transaction as to both parties 
was innocent as to federal law. What have 
we then? Defendant, who knows title can- 
not be acquired other than by actual bona 
fide residence, procures money from pros- 
ecuting witness by telling him it can. If 
the prosecuting witness was a defendant in 
a case making the payment of such money 
a crime, he could not set up he was ignorant 
of such a law. But can the procurer of the 
money by a pretense, which is a lie under 
the law, set up the knowledge of his victim 
in his defense? 

Why should he be allowed to do this? 
The fiction exhausts itself in imputing 
knowledge of law to defendant. It has no 
need to go over to another and rebut what 
it has just imputed to defendant. It might 
be argued possibly, that there was no se- 
rious purpose to defraud, because the pre- 
tense was so opposed to law that it could 
not stand. This, however, would be a ques- 
tion of fact. Thus the court declining to 
say whether the fiction spoken of governs, 
says it is as easy for promisee to find out 
the truth of the matter as promissor. This 
surely cannot state a rule of absolute law. 
In many cases it is easy for a promisee to 
find out a statement as to a fact. That he 
does not attempt to find out, in no way les- 
sens promissor’s criminality. If there is the 
least mitigation from the theory of pre- 
sumptive knowledge of law, you relegate 
the entire question to one of fact. 

The case of State v. Barrow, 36 Sup. 
Ct. 19, 82 Cent. L. J. 1, seems an authority 
opposed to the reasoning which is herein- 
above criticised. The Barrow case was a 
prosecution for false personation of a fed- 
eral officer. This personation was of an 
employe authorized to sell the “Messages 
and Papers of Presidents.” The district 
court held that the prosecution must fail 
’ because there was no such employment un- 





der federal law, and this holding the Su- 
preme Court reverses. The express ruling 
which was reversed was that to be a false 
personation there “must be personation of 
some particular person or class of persons, 
since there cannot be a false personation 
of a supposititious individual who never 


existed or whose class never existed.” 
The Supreme Court said the legal exist- 
ence of the suppositious officer was not 
necessary. 








NOTES OF IMPORTANT DECISIONS. 





MASTER AND SERVANT—DIVISIBILITY 
IN CONTRACT OF EMPLOYMENT.—The 
much mooted question of the right of a dis- 
charged servant to sue upon the contract of 
employment, where there has been a breach by 
the master, as an entire contract or for in- 
stallments as for constructive service, recently 
came before West Virginia Supreme Court of 
Appeals. Jameson v. Board of Education, 89 
S. E. 255. 

In this case there was employment of a 
teacher for a year, her offering herself for 
service, refusal to allow her to teach, a suit 
for two months’ salary, judgment therefor, and 
a subsequent suit after the expiration of the 
term. To this latter suit defendant filed spe- 
cial plea setting up the judgment in the first 


suit. Judgment in plaintiff’s favor was re- 
versed by the Supreme Court of Appeals by a 


majority of three to two. 

The prevailing opinion followed ruling in 
England, beginning in 1828, which rejected the 
theory of constructive service, and American 
cases were cited as following this ruling. 

This English ruling was in repudiation of for- 
mer English authority upholding constructive 
service as declared by Lord Ellenborough in 
1816 and the dissent shows a great number of 
American cases in which this theory has been 
accepted. As none of this English decision is 
binding on us under our common law, of course 
American courts may have their own views as 
to the correct theory. 

Justice Poffenbarger, author of the dissenting 
opinion, says the following: “A severable con- 
tract is not a separate or an independent one. 
To say a contract is severable necessarily im- 
plies a union of its parts, but not an indissol- 
uble union. Any complete contract consisting 
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of several parts is, in some cases, entire, but 
many such contracts are severable and they 
are severed or separated for remedial purposes. 
The severance is made to enable courts to do 
justice between the parties.” 


He quotes as follows: The great weight of 
modern authority is to the effect, however, that 
a contract to do several things at several times, 
is divisible in its nature, because, although the 
agreement is in one sense entire, the perform- 
ance is several, and an action will lie for the 
breach of any one of the stipulations, each of 
them being considered in respect to the rem- 
edy as a severable contract. 23 Cyc. 444.” 


It seems to us, that this view ought to be 
followed, not for “remedial purposes” in a tech- 
nical sense, but because such is a fairer in- 
terpretation of such contracts. 





APPEAL AND ERROR--STATUTE INVAD- 
ING JUDICIARY PRINCIPLE.—In Alabama 
there is a principle, supported by a long line 
of decisions, that when evidence is ore tenus 
appellate court will not disturb the conclusion 
of trial court trying a case without a jury, 
unless it is plainly and palpably contrary to 
the weight of the evidence. In construing a 
late statute regulating appeals, the Supreme 
Court of that state said: “The Legislature evi- 
dently intended to provide for trials without a 
jury in all courts unless it was demanded and 
to do away with the necessity of excepting to 
the finding or conclusion upon the facts in 
order to review the same in the appellate court, 
but did not mean to override a long line of 
decisions of this court as to what weight would 
or would not be accorded the conclusion of the 
trial court upon the facts. Moreover, if it was 
otherwise intended, it would be an invasion of 
the judiciary to require this court to disregard 
the findings of the trial court upon facts when 
said trial court had a better opportunity to 
pass upon and consider the evidence than the 
appellate court.” Hackett v. Cash, 72 So. 52. 

We do not greatly favor the qualifying of a 
principle by a statement of a fact, the im- 
portance of which depends upon the view of 
another as to its application. If the principle 
that a trial court is in better position to judge 
of the value of testimony of witnesses testify- 
ing in its presence than is an appellate court 
reading that testimony from a printed record, 
is a good principle, it should be taken at its 
face value. Do we give it this value, when 
we say it must not be “plainly and palpably 
contrary to the weight of the evidence?” The 
adverbs, “plainly and palpably” are strong 





words, but after all they mean only as another 
court sees the evidence. A trial court, reversed 
for such a reason, did not look at the ore tenus 
testimony as making its conclusion contrary 
at all to the weight of evidence. 








RECENT DECISIONS BY THE NEW YORK 


COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL ETH- 
ICS. 


QuEsTION No. 100. 

Divorce—Arrangement to sue in distant 
state upon existing cause not recognized in 
present domicile—if carefully conditioned, not 
disapproved by majority, but wholly disap- 
proved by minority. 

Husband and wife, residents of this state, 
are not living together; the husband having 
actually and by express declaration deserted 
the wife. There is no ground known to the 
wife on which she could obtain a divorce in 
New York. Let it be assumed that facts exist- 
ing at the time of the desertion will give ample 
grounds for divorce at the instance of the wife 
in several other states. There has been abso- 
lutely no collusion in bringing such facts into 
existence. The husband, who actively desires 
a divorce, and his attorney, have requested 
that the wife accept a substantial money pay- 
ment for herself in settlement of all claims 
for future maintenance and also a substantial 
fee for her attorney; and in return for these 
payments, that she go to another state, where 
existing facts would be grounds for a divorce, 
and there procure a divorce decree, it being 
the husband’s plan to go to such state and ac- 
cept service of papers. 

Will you kindly give me the opinion of your 
committee on the propriety of such an arrange- 
ment? 


ANSWER No, 100. 


In the opinion of a minority of the commit- 
tee, it would be unprofessional: for a member 
of our bar to advise, or assist in, the arrange- 
ment suggested, the object of which is to es- 
cape the operation of the laws of this state; 
but a majority is of the opinion that the 
arrangement is not inherently improper, pro- 
vided there is no imposition on the wife, and 
the arrangement is fully disclosed to the for- 
eign court, and the change of residence is 
actual and in good faith. 

SUPPLEMENTARY ANSWER TO QUESTION No. 100. 

The inquirer has remonstrated with the com- 
mittee for its answer to Question No. 100, in- 
sisting that the committee should have an- 
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swered the question as presented, without sug- 
gesting conditions not included therein. The 
committee, in consequence, supplements its 
former answer as follows: 


A majority of the committee was unable to 
agree with the minority that the mere fact that 
the statutes of New York do not provide for 
the relief desired in the case suggested is suf- 
ficient ground to condemn the arrangement or 
the participation of a New York lawyer in aid 
elsewhere according to the law there in force. 
In the opinion of the majority, the vice of such 
arrangements does not arise from the state of 
the law in New York, but from possible impo- 
sition upon the injured party owing to the 
importunities of the wrongdoer and the condi- 
tions imposed by him, possible imposition upon 
the foreign court by concealment of the actual 
facts, and a fraudulent resort to the foreign 
state by one only colorably a resident of such 
state. As the question did not negative these 
possibilities (though it did not, it is true, ex- 
plicitly suggest them), the majority concluded 
that it should point out specifically the only 
conditions upon which, in its opinion, the ar- 
rangement would not be open to condemnation. 
It is unwilling to indicate that it would con- 
sider as reprehensible, participation by a law- 
yer in such arrangement, if carefully condi- 
tioned as it has suggested. It does consider, 
however, that the careful observance of such 
conditions would tend to minify the number of 
such arrangements and to rob them of the 
character which has led to what it deems the 
most serious criticism. 


QUESTION No, 104. 
Judge—Solicitation for a Charity by a Judge 
as such—disapproved. 


The attention of the committee has been di- 
rected by an inquirer to a case in which the 
occupant of judicial position, on the official let- 
ter-head of his court, on which he is designated 
as a judge thereof, has addressed a circular 
letter to members of the bar commending to 
their favorable attention a very worthy char- 
ity, of which the judge is president, and en- 
closing to the member of the bar a number of 
tickets for an entertainment of such charity. 
The charity is in every way commendable. 
The ticket refers to the judge by his official 
title as president. The communication sent 
by him requests the member of the bar to con- 
tribute to the charity in one of several ways, 
one of which is by accepting the enclosed tick- 
ets and making checks payable to the charit- 
able institution. The letter is one which might 
properly be sent as a letter of solicitation to 





any member of the bar-by the president of any 
charitable institution. The inquirer asks 
whether, in the opinion of the committee, it 
is improper for the president of the institu- 
tion, while occupying judicial position, to ad- 
dress circular letters to members of the bar 
upon the letter-head of his court, and enclos- 
ing tickets urging assistance to the charity. 
ANSWER No. 104. 

In the opinion of the committee, solicitation 
of subscriptions to a charity from members of 
the bar by a judge, in the manner indicated in 
the question, should be disapproved as of ques- 
tionable propriety. 








EFFICIENCY IN THE LEGAL PRO- 
FESSION—THE WORK OF THE 
CHICAGO SOCIETY OF ADVO- 
CATES. 


The cause of legal reform has several 
aspects that are more or less familiar. The 
average lawyer, like the average layman, 
thinks of that movement in connection with 
the interminable delays and the obscure 
technicalities of court procedure, or in con- 
nection with the antiquated, inefficient or- 
ganization of the judicial system in its trial 
and appellate divisions. It is highly cred- 
itable to the Chicago bar that it should 
have called national attention to another 
source of the law’s delays, costs, confusions 
and vexations, and that it should have taken 
the initiative in a movement that cannot 
fail to enlist not only the progressive law- 
yers’ organizations of important legal cen- 
ters, but the progressive law schools as well. 


Twenty-two months ago there was or- 
ganized in Chicago the first “Society of 


Advocates.” Very brief references were 
published at the time in the Central Law 
Journal to the objects, aims and methods 
of this new society, but it wished to find 
itself gradually, to be judged by its fruits, 
rather than by glittering general statements, 
and to make sure of its province and func- 
tion. 
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‘ The fact that the Chicago Society of 
Advocates, with the hearty and enthusiastic 
support of the respective deans of the Law 
Schools of the University of Illinois, the 
University of Chicago and other law 
schools, including those of sister cities, is 
to inaugurate a special course of six lec- 
tures at the University of Chicago Law 
School, makes it fitting that its work and 
purpose should be made better known to 
those interested in the modernization of the 
administration of justice or in the proper 
training of the young men and women 
who will be called upon to discharge the 
high duties of Bar and Bench. 


In a nutshell, the object of the Society of 
Advocates is to improve and raise the 
standards of “advocacy” in the trial and 
appellate courts, or, to put it in other words, 
to introduce more scientific efficiency, more 
method, more honest skill and art into the 
actual trial of civil and criminal cases in 
our courts. 


True efficiency is impossible without a 
certain amount of specialization and divi- 
sion of function. This is now fully recog- 
nized in every profession and business, ex- 
cept the legal profession. And even in that 
profession it is recognized—to their great 
advantage—by the trust companies, the 
banks, the insurance companies, the great 
corporations. Only the general public, or 
the great majority of ordinary litigants, 
have, to their serious disadvantage, failed to 
realize it and to act upon the principle. 


The ordinary business man, as well as 
the ordinary person accused of crime, as- 
sumes that every lawyer of repute and fair 
training and experience is equal to any kind 
of a case, and equal to any question that 
may arise in the case, whether of pleading 
—that is, the drawing and preparation of 
the papers—or of substantive law, including 
the study of the issues and points involved, 
the writing of briefs, the arguing of the 
case before judge, jury and appellate courts, 
the examination and cross-examination of 
witnesses, etc. Nothing is further from the 





truth. A man may be an excellent “‘plead- 
er” and a poor or indifferent advocate. A 
man may be a fine counsellor and iegal 
scholar, and a very inferior pleader. A 
man may be an effective jury lawyer and a 
wholly unsuccessful counsellor or solicitor. 

The lack of legal specialization and of 
efficiency is responsible for many of the 
evils complained of by the lay and business 
community. Many a client with a good 
case finds himself out of court, after much 
delay and anxiety, solely because his lawyer 
failed to draw the original paper properly. 
Many a client fails to obtain justice because 
his lawyer attempted a task unsuited, in 
part, to his powers and talents. Many a 
man is serving time in the penitentiary 
because he was poorly defended and his 
legal rights were insufficiently protected, or 
overlooked. 


Thus there is an economic as well as a 
moral or social basis for the specialization 
contemplated and urged by the Society of 
Advocates. Without specialization, a good 
bar, a bar worthy of the problems and 
complex conditions of our time, is impos- 
sible. The able men will be drawn more 
and more to the service of the big corpora- 
tions and encouraged to become specialists. 
The general public will have .to take the 
leavings. In the words of Justice Farmer, 
of the Illinois Supreme Court, “Better men 
are urgently needed at the bar; better 
judges and better laws will follow,” since, . 
as the same eminent jurist further said, 
“the work of the court is the collaboration 
of judges and lawyers, and the better the 
lawyer the better the court.” 

How are better lawyers to be developed ? 
There is plenty of native mental power in 
the profession, the law schools are steadily 
improving, and the alert, bright young men 
and women who choose law as their career 
leave nothing to be desired as‘a class. It 
is the unprogressive methods of the profes- 
sion that leave a great deal to be desired, 
and it is the methods that the Society of 
Advocates proposes to improve and render 
more modern and more scientific. 
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It addresses itself chiefly to the students 
of the university and other law schools. It 
hopes, by suitable lectures and object les- 
sons, to impress upon the students the need 
of distinguishing between office work and 
trial work, of determining as early as pos- 
sible the line of legal work for which their 
abilities and temperamental traits fit them. 
3y following and developing natural facul- 
ties it is possible for the law schools to 
create classes of legal specialists who should 
be able to serve the general public far bet- 
ter, and at much less expense, than the 
ordinary nondescript, jack-of-all-cases law- 
yer can possibly expect to serve the average 
client. 

But the society does not wholly confine 
its activities to the undergraduates. To 
some extent, at any rate, it hopes to influ- 
ence and improve the methods of those who 
are already in active practice. The mem- 
bership has been kept small and can only be 
acquired by invitation and election by the 
board of governors. It is confined to “ad- 


vocates,” or to lawyers. who devote most of 


their time to the trial of cases. These mem- 
bers are too busy and too well-established 
to need the help of other lawyers in at- 
tracting new clients, but they are willing to 
try cases for other lawyers, on fixed terms, 
and to apply to whatever extent it may be 
feasible, the principle of rational specializa- 
tion. ‘They bind themselves, on pain of ex- 
pulsion from the society, to respect scru- 
pulously the clientele of counsellors and so- 
licitors who may employ them. 

While the Society of Advocates is the 
first of its kind in the United States, and 
the average lawyer may look upon its ideas 
and aims as revolutionary and undemo- 
cratic—just as spoilsmen still look on civil 
service and merit laws as undemocratic— 
the fact is that in Great Britain, in Canada, 
in Germany and elsewhere the doctrines of 
the society have been adopted and applied 
as a matter of necessity, or of economy of 
time and money. Specialization of function 
is coming everywhere in the legal profes- 
sion, and in this country it should and will 
come without the distasteful aid of stat- 





utory prohibitions and restrictions. The 
appeal is to enlightened self-interest of law- 
years and clients, to sane idealism, to the 
spirit of scientific efficiency. | Misunder- 
standing and opposition may be expected 
from certain reactionary or timid elements 
in the profession, but the essential merits 
of the scheme are bound to commend it 
more and more widely. 

The Chicago Society of Advocates was 
organized in the latter part of 1914, and the 
roll of charter members includes many of 
the most distinguished judges, lawyers and 
law teachers in the city. The president of 
the society is Eugene E. Prussing and the 
vice-president Albert M. Kales. There are 
ten “governors,” and the society’s constitu- 
tion has been carefully worked out. 


A. H. Ropsins. 








ABANDONMENT, FORFEITURE 
AND RESUMPTION OF WATER 
USED FOR IRRIGATION PUR- 
POSES IN THE ARID AND SEMI- 
ARID STATES. 

Definitions and Distinctions —Abandon- 
ment is, “The relinquishment or surrender 
of rights or property.” “Abandonment in- 
cludes both the intention and the external 
act by which the intention is carried into 
effect.” ° “To constitute an abandonment 
there must be the concurrence of the inten- 
tion to abandon and the actual relinquish- 
ment of the property.” 

Abandonment Distinguished from Gift, 
Sale, or Burter—It has been said that 
abandonment must be made voluntarily, 
without any design that any other person 
shall acquire the property; for if it were 
made for a consideration it would be a 


(1) Lindbolm v, Rocks, 146 Fed. 660, 77 C. C. 
A. 86; Nichols v. Lantz, 9 Colo. App. 1, 47 Pac. 
70; Utt v. Grey, 106 Cal. 397, 39 Pac. 807; 
Smith v. Hope Mining Co., 18 Mont. 432, 45 Pac. 
632; Promontory Ranch Co. v. Argile, 28 Utah 
398, 79 Pac. 72; Ada Co. Farmers’ Irrig. Co. v. 
Farmers’ Canal Co., 5 Idaho 793, 51 Pac. 990. 
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sale or a barter, and if without considera- 
tion, but with an intention that some other 
person should become the possessor, it 
would be a gift.? 


Distinguished from Laches.—Abandon- 
ment differs widely from laches in that in 
granting relief on the ground of abandon- 
ment a court assumes to base its action 
upon the will of the party, while in grant- 
ing relief on the ground of laches the ac- 
tion is in invitum.® 


Distinguished from Estoppel—lIt has 
been stated that an estoppel in pais is neither 
an element of abandonment nor one of the 
circumstances from which it may be 
found.* 

Distinguished from Losing Property.— 
The distinction between losing property and 
abandonment is that the former is invol- 
untary, while the latter is by intent or de- 
sign.© But the Court in this case said: 
“But the result, as it relates to the proper- 
ty, is practically the same, the owner not 
appearing to lay claim to it. In one case 
the finder has the right to the possession 
against all except the true owner. To the 
other he acquires the true property by right 
of his occupancy.” 


Compared to Surrender—The terms, 
“abandonment” and “surrender” have been 
considered synonymous.°® 


Elements of Abandonment.—Statement 
of rule: Intention is the first and para- 
mount object of inquiry in determining 
whether one has abandoned his property 
‘or rights, since there can be no strict 
abandonment without the requisite inten- 


(2) Stevens v. Mansfield, 11 Cal. 363; Middle 
Creek Ditch Co. v. Henry, 15 Mont. 558, 39 Pac. 
1054; Watts v. Spencer, 51 Ore. 262, 94 Pac. 42. 


(3) Wolff v. Canadian Pac. Ry. Co., 123 Cal. 
535, 56 Pac. 453. 


(4) Marquart v. Bradford, 43 Cal. 526. 
(5) Ferguson v. Ray, 44 Ore. 557, 77 Pac. 602, 
1 Ann. Cas. 1, 102 Am. St. Rep. 648. 


(6) Peoria, ete., Milling Co. v. Turner, 20 
Colo. App. 474, 79 Pac. 917, (surrender of a min- 
ing claim); Hagan v. Gaskill, 42 N. J. Eq. 215, 
6 Atl. 879. 





tion.*? And the rule is well settled that 
abandonment included both the intention 
to abandon and the external act by which 
the intention is carried into effect.® 


Intent Inferred from Acts and Declara- 
tions—An intent to abandonment may be 
inferred from the acts and declarations of 
the party.’ 


Nature of Acts Showing Intention—An 
abandonment must be made by the owner 
voluntarily, without being pressed by any 
duty, necessity, or utility to himself and 
simply because he desires no longer to 
possess the right or property in question.’° 
A single act mtay be of such character, and 
done in such manner and under such cir- 
cumstances, that an intention to abandon 
may be inferred from it.*t_ A prior appro- 
priation may be abandoned by words and 
acts as effectually as by instrument in writ- 
ing’? A party claiming an abandonment 
must establish the fact by clear and un- 
equivocal evidence." 


Time as Evidencing Intention —Mere 
lapse of time does not constitute an aban- 
donment, but it may be given in evidence 
for the purpose of ascertaining the inten- 
tion of the party.** 


Non-User as Evidencing Intention — 
Abandonment, as applied to water rights, 
is made up of two elements, act and inten- 
tion; and a non-user alone, at least short 


(7) Mallett v. Uncle Sam Gold, etc., Min. Co., 
1 Nev. 204, 90 Am, Dec. 484; Phillips v. Ham- 
ilton, 17 Wyo. 41, 95 Pac. 848. 

(8) Lindblom v. Rocks, 146 Fed. 660, 664, 77 
C. C. A. 86; Gould v. Maricopa Canal Co., 8 Ariz. 
429, 76 Pac. 598; Derry v. Ross, § Colo. 295; 
Norman v. Corbly, 32 Mont. 195, 79 Pac. 1059. 

(9) Watts v. Spencer, 51 Ore. 252, 94 Pac. 42; 
Alamosa Creek Canal Co. v. Nelson, 42 Colo. 140, 
93 Pac. 1112. 

(10) Watta v. Spencer, supra. 

(11) Farmers’ Canal Co. v. Frank, 
136, 100 N. W. 292. 

(12) Schilling v. Rominger, 4 Colo. 104. 

(13) Beaver Brook Res. & Canal Co. v. St. 
Vrain Res. & Fish Co., 6 Colo. App. 130, 40 Pac. 
1066. 

(14) Beaver Brook Res. & Canal Co. v. St. 
Vrain Res. & Fish Co., 6 Colo. App. 130, 40 Pac. 
1066; Gassert v. Noyes, 18 Mont. 216, 44 Pac. 959. 
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of the period of the statute of limitations, 
is not sufficent to prove an abandonment ; 
but non-use continued for a considerable 
time, coupled with other acts showing an 
intention on the part of the owner not to 
resume or to possess himself of the thing 
whose use he has relinquished, may con- 
stitute an abandonment.”® 


Changing Head of Ditch as Evidence of 
Intention —Changing the head of a ditch 
to a point higher up the stream, or build- 
ing a new ditch to carry the water of 
former appropriation, works no _for- 
feiture.*® 


Abandonment of Ditch without Aban- 
donment of Water Right—A person may 
abandon his ditch without abandoning his 
water rights. Such rights may be abandon- 
ed by non-user; but so long as the appro- 
priator continues the use without any un- 
reasonable voluntary cessation, an abandon- 
ment will not be presumed.’* 


Laches in Objecting to Diversion of 
Water Not Abandonment.—The fact that 
an appropriator of water was for several 
years short of water, and knew that his 
shortage was caused by the diversions 
made by subsequent appropriators above 
him on the stream, but made no protest 
against such diversions, is not laches or 
acquiescence as would amount to an aban- 
donment or estop him from asserting his 
prior right as against such subsequent ap- 
propriators.*® 


Burden of Proof.—The burden of proof 
to establish an abandonment of priorities 
of water rights is upon the party alleging 
such abandonment.’® Abandonment and 


(15) Alamosa Creek Canal Co. v. Nelson, 42 
Colo. 140, 93 Pac. 1112. 
(16) Greer v. Heiser, 16 Colo. 306, 26 Pac. 770. 


(17) Nichols v. McIntosh, 19 Colo, 22, 34 Pac. 
278; New Mercer Ditch Co. v. Armstrong, 21 
Colo. 358, 40 Pac. 989, 


(18) Lower Lathem Ditch Co. v. Louden Irrig. 
Canal Co., 27 Colo. 267, 60 Pac. 629. 


(19) Platt_Valley Irrig. Co, v. Central Trust 
Co., 32 Colo. 102, 75 Pac, 391; Parsons v. Ft. Mor- 
gan Res. & Irrig. Co., 56 Colo. 146, 103 Pac. 1024. 





forfeiture when pleaded, must be establish- 
ed affirmatively.*° 


vidence—It has been said that on a 
question of abandonment, as on a question 
of fraud, a wide range of evidence should 
be allowed, for it is generally only from 
facts and circumstances that the truth is to 
be discovered, and both parties should be 
allowed to prove any fact or circumstance 
from which any aid for the solution of the 
question can be derived.*** 


Functions of Court and Jury.—As has 
been shown, abandonment is a mixed ques- 
tion of facts and intention, and therefore 
is ordinarily to be determined by the jury 
from all the facts and circumstances of the 
case.*? 

Operation and Effect of Abandonment. 

Abandonment operates instantly when 
the owner of the property relinquishes his 
title thereto with the intention of not again 
reclaiming it.2* An abandonment operates 
for the benefit of the other appropriators 
from the same source, in the order of their 
priority.** Upon the abandonment of the 
construction of a proposed canal without 
intention of resuming, all incipient rights 
lapse and revert to the public and are not 
thereafter capable of being sold or trans- 
ferred.** 


Forfeiture —“In the arid states and ter- 
ritories, particularly, the beneficial use of 
water adds to the assessed valuation of 
property, increases the products of the 
state, and causes a material growth in popu- 


(20) Putnam v. Curtis, 7 Colo. App. 437, 43 
Pac. 1055. 


(21) Wood v. Etiwanda Water Co., 147 Cal. 228, 
81 Pac. 612. 


(21a) Willson v. Cleaveland, 30 Cal. 192, quoted 
in Bell v. Bed Rock Tunnel, etc., Co., 36 Cal. 214, 
Moon v. Rollins, 36 Cal. 340, 95 Am. Dec. 181.’ 

(22) Derry v. Ross, 5 Colo. 295; Miller v. Ham- 
ley, 31 Colo. 495, 74 Pac. 982; Mallett v. Uncle 
Sam Gold, ete. Mining Co., 1 Nev. 188, 90 Am. 
Dec. 484, 

(23) Mills Irrigation Manual, Sec. 64. 


(24) Colorado Land & Water Co. v. Rocky Ford 
Canal, etc., Co., 3 Colo. App. 545, 34 Pac. 580. 
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lation. In aimost all these states and ter- 
ritories large tracts of land, to which water 
rights have been attached, have fallen into 
the speculative hands of persons and cor- 
porations who hold it for an expected boom 
or rise and who make no improvements and 
use no water for irrigation and therefore 
produce no crops. ‘This practice retards 
the growth of the community, because in 
those localities where non-use does not of 
itself work an abandonment or forfeiture, 
others dare not incur the expense of 
putting the water to a beneficial use on oth- 
er lands, for fear the original appro- 
priator or his successor in _ interest 
may suddenly claim or, take the 
use of the water for himself. While the 
law does not favor forfeitures, neverthe- 
less there is a growing tendency to prevent 
the holding of valuable water rights in idle- 
ness, and several of the states have pro- 
vided a remedy.”?> The author (now de- 
ceased) of Mills Irrigation Manual has so 
aptly described the needs of the arid West 
in the above quotation, that further com- 
ment would seem unnecessary. The “water 
hog” is ever present and knows no interests 
but his own and relinquishes nothing ex- 
cept when compelled to do so by the courts 
and legislatures. 


In a number of the states in the arid 
and semi-arid West, laws have been passed 
providing that a failure to use water for 
a stated time shall work a forfeiture.?’ 


Resumption of Abandoned Water Rights. 
—It has been stated that where one who 
has appropriated water for irrigation pur- 
poses, abandons it, yet if no newcomer 
uses the right during his absence, he may, 
upon his return, resume his rights, and 
avoid the effect of his abandonment.”* 


Joun E. Erxe t. 


Glenwood Springs, Colo. 


25) Mills Irrigation Manual, Sec. 66, citing 
Colorado cases. 

(27) Mills Irrigation Manual, Sec. 67. 

(28) Beaver Brooks Res. & Canal Co. v. St. 


Vrain Res. & Fish Co., 6 Colo. App. 120, 40 Pac. 
1066; Tucker v. Jones, 8 Mont, 225, 19 Pac. 571. 





COVENANTS—FRAUDULENT CONVEY- 
ANCE. 


CROOM vy. ALLEN. 


Supreme Court of Georgia. June 14, 1916. 


(Syyllabus by the Court.) 
89 S. E. 199. 


Where a deed to land contains a general 
covenant of warranty as to title, in which there 
is no restriction as to transmission of the 
covenant, the covenant will pass in virtue of a 
deed by the grantee conveying the land to an- 
other person, and the second, or remote, grantee 
can maintain an action against the first grantor 
for a breach of the covenant of warranty, based 
on the fact that at the time of the execution 
of the deed by the grantor a part of the land 
was in possession of another person under an 
older deed from the grantor. 


The exception is to the grant of a nonsuit in 
an action instituted by Z. V. Croom against 
E. W. Allen for a breach of warranty ex- 
pressed in a deed conveying land. The peti- 
tion, as amended, alleged the following in sub- 
stance: Allen, claiming to own a_ described 
tract of land in De Kalb county bounded on 
one side by the right of way of the Atlanta 
& Decatur Electric Railway Company, on Feb- 
ruary 12, 1913, executed a warranty deed to H. 
T. O’Shields. The consideration expressed in 
the deed was “an even exchange of real estate 
in hand paid.” The land was described by 
metes and bounds, and the deed purported to 
convey the entire tract, “except fifteen (15) 
feet running along the right of way of said 
Decatur car line, which has heretofore been 
sold to the Georgia Railway & Electric Com- 
pany by said E. W. Allen.” The deed contained 
the usual general clause of warranty as to title. 
On March 12, 1913, H. T. O’Shields, by a deed 
containing a similar warranty, conveyed the 
same property to the plaintiff. On June 15, 
1907, Allen conveyed to the Georgia Railway & 
Electric Company a strip of land bordering 
along the line of the right of way of the rails 
way company which was wider than that ex- 
cepted in the deed from Allen to O’Shields, and 
included a part of the land conveyed to 
O’Shields by Allen. The overlap of the two 
deeds consisted of a strip of land 10 feet wide 
and 387 feet, more or less, in length. At the 
time of the sale by Allen to O’Shields, and by 
O’Shields to the plaintiff, the Georgia Rail- 
way & Electric Company was in possession of 
the strip of land last described, under its prior 
deed from Allen, and its title thereto was para- 
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mount relatively to the plaintiff, and Allen did 
not deliver possession to the plaintiff. At the 
time of the purchase by the plaintiff from 
O’Shields this strip of land was of the value 
of $500, and at the time of the purchase by 
O’Shields from Allen it was of the value of 
$500, which sum was the purchase price paid 
for it. As a result of the breach of warranty 
indicated, the plaintiff claimed damages from 
Allen in the sum of $500. The answer admitted 
the allegations of the petition to the effect that 
defendant had executed the alleged deeds to the 
Georgia Railway & Electric Company and to 
O’Shields, but denied all the other material al- 
legations. On the trial the plaintiff introduced 
all of the deeds above mentioned, and parol evi- 
dence to the following effect: The railway com- 
pany was in possesion of the strip of land in 
dispute, which was of the value of $500. When 
O’Shields sold the lot to Croom he did not 
know of the 10-foot shortage, and did not inform 
him of the fact. O’Shields contracted to give 
to Clark an equity valued at $2,000 in a lot 
at Inman Park, for which he was to receive 
the land which was conveyed to him by Allen. 
He did not trade with Allen, but with Clark, 
a third person with whom Allen had a trade, 
and when the time came to execute the con- 
tract of sale he was informed by Clark that 
Allen would make a deed directly to him, thus 
eliminating Clark from the written evidence 
of title. Up to that time he did not know 
Allen in the transaction, but received Allen’s 
deed to the land which he afterwards conveyed 
to the plaintiff. O’Shields could not remember 
whether he conveyed the property which he 
was to give in exchange to Clark or to Allen, 
but he conveyed certain property which he 
valued at $2,000 to one of them. 


ATKINSON, J. 1. The plaintiff was the im- 
mediate grantee of O’Shields, and the re- 
mote grantee of Allen. The deed executed 
by Allen contained a covenant of general war- 
ranty as to title, which did not express any 
restriction as to transmission to subsequent 
purchasers. The deed from O’Shields to the 
plaintiff transmitted the covenant of warranty 
expressed in the deed from Allen to O’Shields. 
Civil Code, §§ 4136, 4192, 4194; Tucker v. 
McArthur, 103 Ga. 409, 30 S. E. 283. The in- 
ability of the plaintiff to take possession of a 
part of the land embraced in the deed from 
Allen to O’Shields and from O’Shields to the 
plaintiff on account of the prior possession of 
the Georgia Railway & Electric Company under 
an older deed from Allen, was sufficient to 
show a breach of the covenant of warranty ex- 
pressed in the deed executed by Allen. The 
evidence was sufficient to show that the plain- 





tiff was authorized to sue the defendant for 
damages from a breach of his covenant of war- 
ranty. 

2. The plaintiff lost a part of his land and 
sustained damages as a consequence. For in- 
demnity he had recourse to the defendant’s 
covenant of warranty expressed in the deed 
from the defendant to O’Shields. There was 
no question of valuable improvements or ex- 
pense incurred by the plaintiff in complying 
with the contract. And the amount of the de- 
fendant’s liability would be the contract price 
received for the property so lost, with interest 
from the date of sale. Civil Code, §§ 4400, 
4402. The damages were claimed upon the 
basis of an apportionment, and the amount 
sought to be recovered was not for the whole 
property, but merely that part which the plain- 
tiff had lost. There was no evidence to show 
the price the defendant received for the whole 
property, nor data from which to estimate the 
price he received for the part of the land 
which plaintiff lost. On this subject the evi- 
dence was merely that the consideration re- 
ceived by the defendant was, as expressed in 
the deed, “an even exchange of real estate’”’ 
which defendant granted in exchange. The 
land received was not identified, nor was its 
value made to appear in any manner. Under 
these circumstances the evidence was insuf- 
ficient to sustain a verdict for actual damages. 
But this would not authorize the judge to grant 
a nonsuit. The plaintiff, upon proving the 
covenant of warranty and its breach and his 
right to sue thereon, was entitled to nominal 
damages. Irwin v. Askew, 74 Ga. 581 (2); 
Roberts v. Glass, 112 Ga. 456, 37 S. E. 704; 
Bloom v. Americus Grocery Co., 116 Ga. 784 
(2, 3), 787, 43 S. E. 51. 

Judgment reversed. All the Justices concur. 


Note.—Covenant of General Warranty Cover- 
ing Implied Covenants—In Williams yv. O’Don- 
nell, 225 Pa. 321, 74 Atl. 205, 26 L. R. A. (N. S.) 
1094, there was a covenant of general warranty 
and an implied covenant against encumbrances. 
The land conveyed was sold under a mortgage 
and subsequent grantee brought suit against re- 
mote grantor on the covenant of general war- 
ranty. Referring to the opinion filed by trial 
judge, it was said: “Speaking of the effect of the 
general warranty, he holds that it, too, is a 
covenant against encumbrances, at least to the 
extent of including such incumbrances as may 
result in rightful eviction and attaches to it 
the same incidents, so far as a breach of en- 
cumbrances is concerned, as are annexed to 
the implied statutory covenant. The conclusion 
he reaches is that, the covenant here being against 
encumbrances, it was broken as soon as made, 
and being a personal covenant, not running with 
the land, it could avail none but Tarbox, the 
immediate vendee of defendants.” But “the cov- 
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enant declared on was the general warranty in 
the deed. * * * It was plaintiff's eviction by a 
paramount title, and there was but one covenant 
in the deed, the general warranty, that gave in- 
demnity against this. Whether in addition to 
this warranty the deed contained other cov- 
enants, express or implied, which would have 
afforded to the immediate grantees of defend- 
ant’s protection against encumbrances, or wheth- 
er the general warranty included as weil a 
covenant against encumbrances, were questions 
wholly aside. If there were such covenants, it 
by no means follows, that they superseded or in 
anywise impaired, the force of the general war- 
ranty against eviction, no matter how the evic- 
tion might occur, only so as it resulted from 
the assertion of a paramount title.’ Here it 
seems the privity, which arises from a covenant 
running with the land, will not be displaced by 
another covenant, personal in its nature, unless 
it is very plain that this was intended. See also 
Tracy v. Greffet, 54 Mo. App. 562; Brown v. 
Tomlinson, Iowa, 2 G. Greene 525; Duvall v. 
Craig, 2 Wheat. 45, 4 L. ed. 180; Bender vy. 
Fromberger, 4 Dall. 436, 1 L. ed. 808. 

In Deason v. Findley, 145 Ala. 407, 40 So. 220, 
plaintiff relied on covenant of warranty or quiet 
enjoyment, and not a covenant of seisin, but it 
was said: “The complainant in the case at bar 
has shown no privity of estate with the cov- 
enantee of the warrantor, and there was nothing 
to connect her with second grantee, she claiming 
under one who received no conveyance from any- 
one holding under the covenantee. As to her 
claim of possession giving her a standing on a 
covenant as running with the land, this idea was 
rejected. See Beardsley v. Knight, 4 Vt. 471. 

In Keyes & Marshall Bros. Realty Co. v. 
Canton Christian College, 131 N. Y. Supp. 527, 
146 App. Div. 796, affirmed 205 N. Y. 593, 98 
N. E. 1105, the rule is stated and much authority 
cited, that a general warranty is a covenant 
running with the land. When it is this, it must 
be sued on where the land lies. Accordingly it 
was held that a remote grantee residing in Mis- 
souri, could not sue covenantor in Missouri. 

But there may be other covenants than that 
of quiet enjoyment or general warranty which 
run with the land, and thus give rights of action 
to others than immediate grantees. Thus in 
Hurxthal v. Boom’ Company, 53 W. Va. 87, 44 
S. E. 520, 97 Am. St. Rep. 954, there was a 
contract between an owner of lands and another 
whereby the latter was to maintain and keep in 
good condition certain dams for a consideration 
for a period of five years, and at the option of 
landowner, his heirs, representatives and assigns, 
exercised within five years, this obligation to 
continue for ten years from its date. This 
obligor never owned the land and there was 
not any privity in estate with subsequent owners. 
It was said, however: “There can be no question 
but that plaintiff is a privy in the estate with 
Ben Hurxthal, and an assign within the meaning 
of that word used in said agreement; for she 
purchased at the judicial sale, which by law cast 
upon her the entire estate of Ben Hurxthal, and 
she is as much an assignee of the property of 
Ben Hurxthal as if he had conveyed it to her. 
So the plaintiff can recover if the defendant 
failed in its covenants after the plaintiff ac- 
quired the property.” This case shows, that, 
while strictly a covenant may not be said to 

, run with the land, in a technical sense, yet the 





same privity may arise out of express contract. 
The ruling in Deason y. Findley, supra, is also 
found in Wallace v. Pereles, 109 Wis. 316, 85 
N. W. 371, 53 L. R. A. 644, 83 Am. St. Rep. 808, 
that is to say, if grantee plaintiff is unable to 
trace his claim of title to defendant as original 
covenantor, there is absence of necessary privity 
to sustain his action. A 








ITEMS OF PROFESSIONAL 
INTEREST. 


REPORT OF THE MEETING OF THE 
MICHIGAN STATE BAR 
ASSOCIATION. 


The Michigan State Bar Association held its 
1916 meeting at Battle Creek, June 30, July 
1st and 2nd. ; 

There were present over two hundred law- 
yers, from all parts of the State, who came to 
hear a very interesting program, and renew 
old acquaintanceship. 

The officers elected for the new year are: 
President, Burritt Hamilton, of Battle Creek; 
vice-president, Dallas Boudeman, of Kalama- 
zoo; secretary, Harry Silsbee, of Lansing (re- 
elected); tredsurer, W. E. Brown, of Lapeer 
(re-elected). The convention goes to Grand 
Rapids in 1917. 


REPORT OF MEETING OF THE PENNSYL- 
VANIA BAR ASSOCIATION. 


We are indebted to the Legal Intelligencer, 
of Philadelphia, for information concerning the 
meeting of the Pennsylvania State Bar Asso- 
ciation, which was held at the Bedford Springs 
Hotel, Bedford Springs, Pa., on June 27, 28 and 
29. The meeting was attended by a large num- 
ber of representative men from all parts of 
the State. The address of the President, George 
B. Gordon, Esq., entitled “Some Aspects of 
State Constitutional Law,” proved to be a high- 
ly interesting and suggestive paper and fur- 
nished much food for thought. This address 
was published in full in the Legal Intelligencer 
of June 30th, page 420; 25 Dist. R. 554. 

The annual address was delivered by Prof. 
Roscoe Pound, of the Harvard Law School, and 
was entitled ‘The Limits of Effective Legal Ac- 
tion.” Mr. Pound, after calling attention to the 
increasing demand for legislation upon many 
subjects heretofore regarded as of the kind 
wisely left to the initiative of the individual, 
and that this tendency arose from a mistaken 
conception that all conditions of life could be 
regulated by law, said in part: 

“When men demand little of law and an en- 
forcement of law is but enforcement of the 
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ethical minimum necessary for the orderly 
conduct of society, enforcement of law involves 
few difficulties; it requires nothing more than 
a reasonably stable and strong political or- 
ganization. When men demand much of law, 
when they seek to devolve upon law the whole 
burden of social control, when they .seek to 
make law do the work of the home and the 
church, enforcement of law involves many dif- 
ficulties. Hence, to-day, in the wake of am- 
bitious legislative programs, calling for more 
and more legal interference with every rela- 
tion of life, complaint that law is not enforced 
is world-wide. 

“Complaint of non-enforcement of law be- 
gins in primitive law, when political authority 
is weak and there are persons or groups in the 
community too masterful for the nascent state 
to control effectively. This situation does not 
wholly disappear. Even to-day there are groups 
which at times overawe administrative author- 
ities and to some extent thwart the legal ad- 
ministration of justice. But in general the 
causes of non-enforcement of law in modern 
times are more complex. For the most part, 
to-day, they grow out of over-ambitious plans 
to regulate every phase of human action by 
law to resort to law to supply the deficiencies 
of other agencies of social control. They re- 
sult from the attempt to govern, by means of 
law, things which in their nature do not admit 
of objective treatment and external coercion. 

“The layman has his own peculiar philosophy 
of the law. He believes that the law may be 
made. He believes that the law is the product 
of the will of the law-maker. Accordingly, 
whenever he wills something that he would 
like to see enforced upon his neighbor, he es- 
says to make laws in large quantities. Thus 
the great activities of legislatures has made 
enforcement of law an acute problem and has 
compelled us to turn to all manner of new en- 
forcing agencies in the way of administrative 
boards and commissions, while at the same 
time straining our old enforcing agencies se- 
verely. 

“If we look to the history of the enforcement 
of law, we may learn that much of the prob- 
lem of enforcement is really a problem of in- 
trinsic limitations upon effective legal action. 

“It is convenient to generalize certain phe- 
nomena of legal history by referring the devel- 
opment of law to four stages and suggesting a 
fifth as the one upon which we are now en- 
tering. In the first stage, the stage of prim- 
itive law, law is only an agency for keeping 
the peace. In this stage the limit of legal ac- 
tion is a*very important problem. When law 
was struggling to establish itself alongside of 





religion and internal discipline of the house- 
hold or the clan as an agency of social 
control, it was always necessary to consider 
how far legal authority could interpose ef- 
fectively to prevent self-help and to keep the 
peace. Hence, a great deal of primitive law 
is purely hortatory. 

“In the second stage, which may be called 
the stage of the strict law, law has become 
thoroughly established as the chief agency of 
social control. It seeks to achieve certainty 
and uniformity in the decision of controversies, 
and attains these ends through rules and forms. 
Thus no serious questions of the limits of ef- 
fective legal action arise. The law does not 
attempt to cover the whole field of human con- 
duct. It deals only with direct and forcible 
interference with person, property or posses- 
sion and in the enforcement of transactions en- 
tered into in external form. Here the exig- 
encies of rule and form prescribe the limits. 
The third stage, which may be styled the stage 
of equity, or natural law, is one of infusion of 
morals into law. Its chief characteristic is an 
attempt to make law and morals coincide. Here 
once more questions of the limits of effective 
legal action become important. For in the at- 
tempt to treat the moral as legal simply be- 
cause it is moral, the law authoritatively en- 
deavors to cover the whole field of human 
conduct. 


“A fourth stage, which may be called the 
maturity of law, is represented in our own 
legal system as it was in the nineteenth cen- 
tury. In this stage the ends sought are security 
and equality, attained by working out a system 
of individual rights. This stage insists upon 
certainty, which it seeks to achieve through 
logical reasoning from fixed conceptions. In 
this stage there is little need to trouble about 
limitations upon effective action. The law has 
a definite, narrow program, namely, to secure 
certain fundamental individual interests by de- 
limiting them and enforcing legal rights coin- 
cident with the interests so recognized and de- 
liminated. Hence, in this stage jurists ignore 
questions of enforcement. 

“It is generally agreed that the law has be- 
gun to enter upon a fifth stage, which has 
much in common with the stage of equity and 
natural law. Once more there is an infusion 
into the law of ideas from without. Once more 
the law has an ambitious program of covering 
the whole range of human relations. Once 
more, therefore, questions of the limitations 
upon effective legal action become acute. 

“Five of these intrinsic limitations upon con- 
trol of human action by law deserve to be 
noted. 
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“One set of limitations grow out of the dif- 
ficulty of ascertaining the facts. A second 
set of limitations grow out of the intangible 
nature of certain duties. A third set result 
from the subtlety of the modes of infringing 
many important interests, such as individual 
privacy or individual interests in domestic re- 
lations. A fourth set grow out of the inap- 
plicability of legal remedies to certain im 
portant interests, such as the duties of hus- 
band and wife or parent and child toward each 
other, or injuries by third persons to the in- 
terests of husband and wife in the affections 
and society of each other. No legal remedies 
can deal with such matters adequately. 


“Finally, the idea that Iaw is will often re- 
sults in rules where there is no coincident in- 
dividual interest on which we may rely to set 
the machinery of the law in motion. Laws will 
not enforce themselves. Human beings must 
enforce them, and individual human beings 
must have some motive for enforcing them be- 
yond the abstract content of the rule and its 
conformity to an ideal of justice or an ideal 
of social interest. 

“It is not enough for the law-maker to study 
the form of rules and the abstract justice of 
their contents. He must study how far cases 
under the rules are susceptible of proof; he 
must study how far tangible legal duties may 
be set up: he must study how far infringe- 
ments will take on a palpable shape with which 
the law may deal; he must study how far the 
machinery of rule and remedy may be invoked 
to make the rules effective; and, not the least, 
he must study how to insure that someone will 
have a motive for invoking the machinery of 
the law to enforce the rules in the face of the 
opposing interests of others in infringing 
them.” 

On Wednesday, June 28th, at the evening 
meeting, Prof. Francis H. Bohlen, of the Law 
School of the University of Pennsylvania, and 
Legal Adviser of the State Workmen’s Com- 
pensation Board, read an interesting and in- 
structive paper entitled, “Six Months’ Experi- 
ence Under the Workmen’s Compensation Sys- 
tem of Pennsylvania.” 

On Thursday morning, Richard Hayes 
Hawkins, Esq., of the Allegheny County Bar, 
Tread a paper entitled, “Judicial Abuse,” in 
which he pointed out many instances of un- 
necessary abuse in judicial opinions of attor- 
heys and other judges with whom the judge 
who happened to write the opinion found him- 
self in disagreement. The paper exposed a 
verv human side of many eminent judges, and 
brought to light some curiosities of legal lit- 
erature. 





HUMOR OF THE LAW. 

Oh, yes, the professor is a very learned man. 
His specialty is international law. His thesis 
on that subject won him his doctor’s degree.” 

“Well, goodness knows the international laws 
need a lot of doctoring.” 








“Wot kind of a town is Hicksburg?” asked 
the first occupant of the box car. 

“Don’t you never go there, Buddy,” said the 
other, “The sheriff is a bug on gardenin’, an’ 
about this time o’ the year he makes all the 
prisoners git out an’ spade up his back yard.” 
—St. Louis Post-Dispatch. 





Complainant—Your Worship, she struck me 
in the face with her clenched fist. That cut 
was caused by her ring. 

Magistrate—Where did she get the ring? 

Complainant—I gave it to her. It was our 
engagement ring. 

Magistrate—The prisoner is discharged. That 
is clearly a case of contributory negligence.— 
London Tit-Bits. 





“Have you any objection to stating your 
views on this suit?” we asked the magnate who 
was accused of violating the anti-trust law. 

“None whatever,” he replied, “only my lawyer 
advised me not to talk, and I paid so much 
for the advice that I hate to waste it.’—St. 
Louis Post-Dispatch. 





“It takes pluck and energy to become an 
American millionaire.” . 

“Quite so, but you have left out one of the 
most important requirements.” 

“And what is that?” 

“Expert legal advice.” 





“Is that the officer who arrested you?” His 
Honor inquired of Mose Hanibel, an old negro 
whitewash artist, arrested for assault. 

“T can’t rekkerlect,” answered the prisoner. 

“Sure, I arrested him, judge,” put in O’F lynn, 
with indignation; “he knows it, too.’ 

“Take a good look at him, Moses,” insisted 
Judge Broyles; isn’t that face familiar?” 

The negro squinted long and scowlingly at 
his accuser. 

“Now dat I uses mo’ keer, jedge,” he said, 
“peers like dey is somethin’ familyus erbout 
dat face, but dis yere worl’ is so full ob 
nacherally ugly folks, jes’ an ordinary man 
kaint always tell de diffunce betwix’ ’em. Dat’s 
him, jedge, dat’s him * * * but be ez easy ez 
yo’ kin on him, kaze he got a wife an’ fo’ 
chillun.”—Kansas City Bar Monthly. 
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1. Affidavits—Disqualification—Notary pub- 
lic is not disqualified from administering oath 
to his father and attesting his affidavit.—Kirk- 
land vy. Ferris, Ga. 88 S. E. 680. 


2. Personal Knowledge. —Affidavits re- 
quired in the course of pleadings or for the ob- 
taining of writs or special process, if made 
either by a party seeking relief or by his agent 
or attorney, should be on the knowledge of 
affiant as to the truth of the facts.—Abilene 
Independent Telephone & Telegraph Co. v. 
Southwestern Telegraph & Telephone Co., Tex., 
185 S. W. 356. 


3. Agriculture—Lien.—In action for posses- 
sion of grain to satisfy thresher’s lien, rejection 
of thresher’s lien offered in evidence was not 
error where grain could not be identified as 
that grown on land covered by lien—Houglum 
v. Browkowski, N. D., 157 N. W. 6765. 


4. Alteration of Instruments—Materiality.— 
Where the range number in the description in a 
deed of trust was changed, the alteration was a 
materia] one rendering the instrument void, re- 
gardiess of the motives of the parties in mak- 
ing the change.—Barnhart v. Little, Mo., 185 S. 
W. 174. 











5. Animals—Viciousness.—A dog’s owner is 
liable for injuries inflicted by it if, and only 
when, it has a Vicious propensity, and he has 
notice thereof.—Bachman v. Clark, Md., 97 Atl. 
440. 


6. Attachment—Equity of Redemption.—The 
equity of redemption from a mortgage or trust 
deed is a substantive property right, which may 
be sold or seized on attachment.—Banking Corp. 
of Montana vy. Hein, Mont., 156 Pac. 1085. 


By Evidence.—Life estate of beneficiary of 
testamentary trust, giving him a fixed and defi- 
nite interest for life in increment of fund up 
to $1,200 a year, can be taken on attachment 
for benefit of creditors.—Coyne v. Plume, Conn., 
97 Atl. 337. 





8.——Publication Notice.—Defect in publica- 
tion of notice of attachment in omitting descrip- 
tion of attached property is remedied by subse- 
quent general appearance.—Schultz vy, Stiner, 
Kan., 157 Pac. 265. 


9. Attorney and Client—Compensation.— 
Where clients settled without consent of attor- 
ney, they are not released from agreement for 
compensation of attorney.—In re Carney, N. Y., 
158 N. Y. Sup. 5865. 


10. Disbarment.—The purpose of disbar- 
ment is not punishment of offending practi- 
tioners, but protection of courts and the public 
from misconduct of untrustworthy men.—lIn re 
Kone, Conn., 97 Atl. 307. 





11. Bankruptcy — Concealment.—Bankrupt’s 
uncorroborated testimony that lots omitted from 
his schedules and claimed to have been con- 
cealed from trustee were sold before bank- 
ruptcy, held not satisfactory proof, and ob- 
jections to discharge were properly sustained.— 
In re Cooper, U. S. Cc. C. A., 230 Fed. 991. 

12. Equity.—The bankruptcy court is a 
court of equity and, controlled by the statute, 
may do equity guided by the well-defined and 
established principle of equity jurisprudence.— 
In re Syracuse Gardens Co., U. S. D. C., 231 Fed. 
284. ; 

13. Exemption.—Crop growing on home- 
stead held by bankrupt under laws of United 
States, upon which final proof had not been 
made, held exempt.—Olmsted-Stevenson Co. v. 
Miller, U. S. C. C. A., 231 Fed. 69. 

14.~——Goods Consigned.—Goods, delivered to 
be paid for only when sold, were held on con- 
signment, and can be recovered from an estate 
in bankruptcy.—In re Bondurant Hardware Co., 
U. S. D. C., 231 Fed. 247. 

15. Insolvency.—Under Bankruptcy Act, §$ 
1 (1, 4, 19), 3 (5), a creditor of a corporation 
which was adjudicated a voluntary bankrupt 
cannot attack the adjudication on the ground 
that the corporation was not actually insolvent. 
—In re Southern Arizona Smelting Co., U, S. C. 
Cc. A., 231 Fed. 87. 

16. Lien.—Seller of property, taking prop- 
erty note constituting a lien thereon within 
four months before bankruptcy, held entitled to 
proceeds of sale of the property.—In re French, 
U. S. D. C., 231 Fed. 255. 

17. Lien.—A trustee in bankruptcy takes 
title subject to all mechanics’ liens and pro- 
ceedings pending to enforce them.—Church E. 























XUM 


. & 
'@ 


a 





VoL. 83 


CENTRAL LAW JOURNAL 69 








Gates & Co. v. National Fair & Exposition Ass'n, 
N. Y., 158 N. Y. Supp. 1070. 

18. Practice.—On a petition to revise pro- 
ceedings in bankruptcy, the court is neither re- 
quired nor permitted to review the testimony. 
—Olmsted-Stevenson Co. y. Miller, U. S. C. C. A,, 
231 Fed. 69. 

19. Rent.—The limitation of time for proof 
of claims prescribed by Bankr. Act 1898, § 57n, 
has no application to a claim for rent for prem- 
ises while occupied by the trustee.—lIn re Green, 
U. S. D. C., 231 Fed. 253. 

20. Workman or Servant.—Actress, con- 
tracting to fill engagement, held not entitled to 
priority in bankruptcy as a “workman” or 
“servant.”—In re All Star Feature Corp., U. S. 
D. C., 231 Fed. 251. 

21. Banks and Banking—Clearing House.— 
Check presented through clearing house and 
returned with statement, “No instructions to 
pay, present again,” held not accepted by the 
drawee.—Eastman Kodak Co. v. National Park 
Bank, U. S. D. C., 281 Fed. 320. 

22. Depositor.—Where a bank received de- 
posits from one in his individual capacity and 
as guardian, it engaged to pay his checks only 
from the proper fund, and not indiscriminately 
from either.—United States Fidelity & Guaran- 
ty Co. v. United States Nat. Bank of Eugene, 
Ore., 157 Pac. 155. 

23. Forgery.—A depositor must promptly 
inform bank of forgery, or he will be precluded 
from recovering, and bank need not prove ma- 
terial harm from delay.—Marks v. Anchor Sav. 
Bank, Pa., 97 Atl. 399. 

24. Bills and Notes—Evidence.—Evidence by 
plaintiff's agent that a note sued on, dated Jan- 
uary 4th, was inadvertently dated “1905” in- 
stead of “1904,” because at the beginning of the 
new year he had not yet become accustomed to 
writing the new date, was admissible, where 
the answer was a mere conclusion, and did not 
tender the issue as to intentional alteration by 
plaintiff.—McDonald vy. Klenze, Mont., 157 Pac. 
175. 

26. Liability.—The liability of one who 
signs a note is fixed at that time, and no sub- 
sequent assumptions or statements by the maker 
or his executors can change his liability.—Mil- 
ner Bank & Trust Co. v. Whipple’s Estate, 
Colo., 156 Pac. 1098. 

26. Negotiability—Words “as per con- 
tract,” written on back of note at its execution, 
under which payee indorsed at negotiation, does 
not affect negotiability.—Snelling State Bank 
v. Clasen, Minn., 157 N. W. 643. 

27. Breach of Marriage Promise—Express 
Promise.—In action for breach of marriage 
promise, plaintiff need not show express prom- 


ise, but only facts from which it might be rea- 
sonably inferred that agreement to marry was 
entered into.—Booren v. McWilliams, N. D., 157 
N. W. 698. 

28. Brokers—Procuring Cause of Sale.—Al- 
though a broker has produced the ultimate pur- 
chaser, he is not entitled to his commission 
under a contract stipulating for payment there- 
of upon sale by him on stated terms, where his 
negotiations terminated, and later the owner 
by independent negotiations sold to the buyer 
so produced.—Goodwin v. Gunter, Tex., 185 S. W. 
295. 
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29. Carriers of Live Steck—Injury.—Where 
the plaintiff's cattle had been injured by a 
wreck and consequent delay, he was not re- 
quired to accept an unfavorable sale, but was 
entitled to a reasonable time to prepare them, 
and an opportunity to sell them in the open 
market.—Gulf, C. & S. F. Ry. Co, v. Rodriquez, 
Tex., 185 S. W. 311. 

30. Carriers of Passengers—Jolts and Jar.— 
Testimony that when car stopped, it gave an 
awful jerk and threw plaintiff out on the street, 
and that jerk was so severe that child witness 
was holding was almost thrown out of her arms 
was sufficiently definite to present question for 
jury as to negligence in stopping car.—Kleine 
v. Pittsburgh Rys. Co., Pa., 97 Atl. 395. 

31. Chattel Mortgages—Replevin.—After ren- 
dition of judgment for the value of the prop- 
erty involved in a replevin action instead of a 
judgment in the alternative for possession or 
value if delivery could not be had, the plain- 
tiff’s execution sale and purchase thereat did 
not operate as a waiver of its chattel mortgage 
lien on the property replevied.—Hoeffler Mfg. 
Co. v. Machajewski, Wis., 157 N. W. 702. 

32. Commerce—Employment. — Plaintiff em- 
ployed as panpuller in defendant's yard and in 
pit used for dumping ashes from engines used 
in interstate commerce, though injured by yard 
engine, held to be then engaged in interstate 
commerce.—Cincinnati, N. O. & T. P. Ry. Co. v. 
Clarke, Ky., 185 S. W. 94. 

33. Foreign Corporation.—A foreign cor- 
poration, which places its products shipped from 
another state in the hands of local merchants 
in the state to be sold on commission, is en- 
gaged in interstate commerce.—Vermont Farm 
Mach. Co. v. Hall, Ore., 156 Pac. 1073. 

34. Constitutional Law — Classification.—Pre- 
sumption that exception to general provisions 
by legislative act is justified by facts within 
knowledge of lawmakers can only be overthrown 
by pleading and proof, unless unreasonable 
classification appears on the face of the act, or 
by facts of which court takes judicial notice. 
—Rushart v. Crippen, Neb., 157 N. W. 611. 

35. Foreign Corporation.—A citizen can ac- 
quire no vested right under a contract with a 
foreign corporation for his serivces, since the 
foreign corporation enters the state on suf- 
ferance, and can be excluded at the will of the 
state.—Henderson v. McMaster, S. C., 88 S. E. 
645. 

36. Contempt—Pending Proceeding.—An at- 
torney publishing a criticism upon an action of 
the court in pending proceedings renders him- 
self liable to answer whether he knew of the 
pendency of the cause, and whether his attack 


was made with the intent of intimidating or in- 
Suencing the court.—In re Mitchell, Ala., 71 So. 
467. 








37. Contracts—Action.—Where written agree- 
ment was executed on faith of parol agreement 
that plaintiff would not be required to sort and 
stack lumber, plaintiff, could recover for haul- 
ing and stacking the lumber under subsequent 
— agreement.—Noel v. Kessler, Pa., 97 


38. Contribution.—Action for contribution 
by associate in joint venture for expenses of 
protecting warranty of conveyances of Indian 
land was not in contravention of public policy 
of United States.—Shippey v. Bearman, Okla., 
157 Pac. 302. 


39.——_Unilateral.—A contract is “unilateral” 
when only one of the contracting parties is 
bound to perform, and the rights of the parties 
thereunder exist only at the option of the other, 
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but is not unilateral merely because the benefits 
accruing to the respective parties or their lia- 
bilities thereunder are unequal, nor when either 
party can compel the other to perform his 
undertaking as stipulated——Haynes Auto Co. v. 
Turner, Ga., 88 S. E. 717. 

40. Corporations—Estoppel.—Where the buy- 
ers acquiesced in a contract of sale of corporate 
stock and continued in possession of the busi- 
ness after learning of the misrepresentations 
and placed it beyond their power to restore 
the business to defendant, held that they were 
estopped by their laches to rescind the con- 
tract.—Miller v. Thompson, N. D., 157 N. W. 677. 


41. Foreign Corporation.—Foreign corpora- 
tion cannot exercise greater or different eo 
powers, and privileges than are _ conferred on 
similar domestic corporations.—Midland Sav- 
ings & Loan Co. v. Deaton, Okla., 157 Pac. 285. 


42. Injunction.—The right to relief by in- 
junction against the unfair and misleading use 
of a corporate name is not confined to business 
eorporations, but extends to benevolent, hu- 
mane, and charitable organizations, incorporated 
under the laws of the state.—In re Baker, 
Y., 158 N. Y. Supp. 632, 

43.——Jurisdiction.—To be doing business in 
a jurisdiction the business done by a foreign 
corporation must be such in character and ex- 
tent as to warrant the inference that it has sub- 
jected itself to the jurisdiction—Smithson v. 
Roneo, U. S. D. C., 231 Fed. 349. 

44.—Reorganization.—The words “prior lien,” 
used in a proposed plan for reorganization of a 
corporation providing that the property of the 
old company should vest in a new one free and 
clear except for a prior lien to be created by 
the committee, mean a first or superior lien, 
and not one necessarily antecedent in time.— 
Titus v. U. S. Smelting, Refining & Mining Ex- 
portation Co., U. S. D. C., 231 Fed. 205. 

45. Virtute Officii—Neither the secretary 
nor. treasurer of a corporation has inherent 
power by virtue of his office to contract for 
the corporation.—Klein v. Louis Barnett Sons, 
N. Y. 158 N. Y. Supp. 627. 

46. Deeds—Evidence.—In suit to set aside 
for insufficient delivery, a deed delivered to 
third person for delivery to grantees at death 
of grantor, where at grantor’s death deed was 
turned over to grantees and administratrix of 
grantor, who placed it of record, demurrer to 
evidence was properly sustained.—Shaffer v. 
Smith, Okla., 156 Pac. 1188. 

47. Registration.—The right of action to 
be compensated for the loss of land did not 
pass to plaintiff by virtue of the subsequent 
deed, including the parcel erroneously regis- 
tered as the land of another, “together with all 
our rights in said channel Island End river, if 
any,” on the ground that the land erroneously 
registered as land of another was a part of a 
dam across such river.—Briggs vv. Stevens, 
Mass., 112 N. E, 487. 

48. Divoree—Custody of Child.—In suit by 
husband, several years after obtaining divorce 
on ground of adultery, for possession of child, 
evidence taken in divorce suit is not enough to 
prove mother still unworthy of care of child.— 
State ex rel. Henry v. Lyons, La., 71 So. 507. 

49. Jurisdiction——Where husband, pending 
suit for alimony, left county, leaving crops and 
taking no personal effects, and later was ar- 
rested far abandonmeut and served with ali- 
mony proceedings, and during absence he did 
no affirmatiye act expressive of intention to 
change residence, finding that he had not 
changed residence and was subject to jurisdic- 
tion of court was sustained.—Stodghill v. Stodg- 
hill, Ga., 88 S. E. 676. 

50. Elections—Ballot. — If two unrelated 
propositions are submitted on a single ballot 
in such manner that one is burdensome and 
coercive so as to suppress the voters’ will 
upon the other, the courts will closely scrutinize 
the election so held.—Keith vy. Lockhart, N. C., 
88 S .E. 640. 

§1. Domicile.—A married woman living in 
the state, who has not permanently separated 
from her husband, who lives in another state, 
is not qualified to vote in the state.—Price v. 
Judd, Ky., 185 S. W. 154. 

62. Eleetricity—Franchise.—Evidence that an 
electric light franchise was purchased in good 
faith for valuable consideration, and the pur- 























chaser immediately tendered full performance 
with an operating electric light plant, although 
the time tor completing an electric light sys- 
tem, on condition of wnich the franchise was 
granted, had long passed, held not to warrant 
torfeiture thereor.—City of Bisbee v. Bisbee 
Improvement Co., Ariz., 157 Pac. 228, 


53. Public Service Commission.—The pub- 
lic service commission cannot base a reduction 
of electric service rates on the fact that such 
reduction would enable the company to build a 
business which would produce net returns equal 
to those in another city.—Springfield Gas & 
Electric Co. v. Barker, U. S. D. C., 231 Fed. 331. 


54. Eminent Domain—Depreciation. — The 
casting of cinders and the emission of engine 
smoke in connection with other elements, may 
be considered in determining depreciation of 
value of the land not taken.—Jordan v. Utah 
Ry. Co., Utah, 156 Pac. 939, 


55. Equity—Parties.—“Indispensable parties” 
are those whose interest is such that final de- 
cree cannot be made without affecting them 
or leaving controversy in such condition that 
final determination may be wholly inconsistent 
with equity and good conscience.—Jordan v. 
Evans, Neb.. 157 N. W. 620. 

56. Referee.—In referring a case to a mas- 
ter, with or without the consent of parties, the 
court may require nim tu determine any question 
of law or fact necessary or useful to the deci- 
sion of any pending issue; his report on rulings 
of law being merely advisory, while his findings 
oft fact, unless all material evidence is reported, 
have the weight of a special verdict.—bBradley 
v. Borden, Mass., 112 N. E. 416. 

57. Esteppel—Evidence.—Defendant, who had 
owned the lot in suit and who had requested 
plaintiff's grantor to relieve it of the burden of 
paying installments and to sell and apply the 
proceeds to her indebtedness and pay the bal- 
ance over to her, and who acquiesced in its 
sale to plaintiff, held estopped to deny plain- 
Hy title —Porter v. Johnson, Cal. 156 Pac. 

58. Evidence.—Where one entitled to re- 
ceive possession of property has, by the negli- 
gence of his employes as to the safekeeping of 
a ees of ownership,” put it into the power 
of andéther to occupy hig position ostensibly, 
ne is estopped from asserting his right against 
the one induced to surrender possession.—Hill 
Steamboat Line v. New York Cent. & H. R. R. 














Co., N. Y¥., 158 N. Y. Supp. 1084. 
59. Promoter.—tTransferror of telephone 
stock to promoter of holding company is 


estopped by acceptance of stock of holding com- 
pany and dividends thereon from complaining 
of mode of transfer of telephone stock by pro- 
moter.—Lee v. Commonwealth Trust Co., Pa., 
97 Atl. 448. 

60. Executers and Administrators—Business 
of Testator.—A testamentary executor cannot 
earry on indefinitely a mercantile business for 
the account of his minor ward.—Succession of 
Hawkins, La., 71 So. 492. 

61. Implied Power.—Where a _ will gives 
executors the discretion to sell and dispose of 
all or any part of testator’s real estate, and 
does not require sale, it is within the executor’s 
implied power to lease the property until a 
sale is actually made.—Moore vy. Trainer, Pa., 
97 Atl. 462. 

62. Implied Power.—The power of sale by 
an executor is usually implied where there is a 
mixed fund of realty and personalty directed 
to be sold for distribution, etc., or where the 
sale is for payment of debts or other purposes 
coming under either the ordinary or the ex- 
pressly imposed duties of the executor.—Broad- 
hurst v. Mewborn, N. C., 88 S. E. 628. 

63. Exemptions—Horse.—A horse on which a 
livery stable keeper claimed a lien, but which 
was subsequently set apart to claimant as head 
of a family, under Civ. Code 1910, §§ 3416, 3423, 
held exempt from levy and sale under the lien. 
—Gray Bros. v. Higgs, Ga., 88 S. E. 709. 

64. Working Tools.—Milk cans, plows, har- 
rows, cultivators, buzz saws, ice racks, hay- 
racks, harness. and team blankets are “neces- 
sary Working tools” for a farmer within Code 
Civ. Prac. N. Y., 1391, as to exemptions.—In 
re French, U. S. D. C., 231, Fed. 255. 

65. MFraud—Burden of Proof.—One who seeks 
relief from fraud is not required to show he 
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Was extremely incredulous and exhausted all 
investigation.—Lyman v. Lyman, Conn., ¥/ AU. 
312. 

66. Frauds, Statute of — Performance.— 
Agreement to pay commissions tor procuring 
tenants held not to be performed within one 
year, where tenants were not accepted unless 
they fully complied with existing lease having 
more than a year to run.—Matt J. Ward Co. v. 
Goelet, U. S. C. C. A., 230 Fed. 979. 

67. Fraudulent Conveyances—Consideration. 
—Where defendant, without consideration, con- 
veyed real estate to his wife after making a 
contract with plaintiff, but did not record the 
deed until all orders under the contract had 
been filled, the conveyance which left defend- 
ant without property subject to execution held 
fraudulent as to creditors.—Grasselli Chemical 
Co. v. Irelan, Ark., 185 S. W. 262. 

68. Garnishment—Action.—In an action by 
plaintiff against garnishee, plaintiff may _ re- 
cover if he shows valid judgment against debt- 
or, garnishee summons, answer of garnishee, 
order directing payment into court, refusal and 
liability to debtor by garnishee at time of 
service of garnishee summons.—Bell-Wayland 
Co. v. Nixon, Okla., 156 Pac. 1195. 

69. Gifts—Presumption. — Presumption that 
person will accept purely unqualified gift will 
be acted on as working rule as to such convey- 
ances.—Shaffer v. Smith, Okla., 156 Pac. 1188. 


70. Husband and Wife—Separate Estate.— 
To reward her secretary’s gratuitous services, 
a married woman could, [from her separate 
funds, furnish the purchase money for a house 
for such secretary, having the deed taken in 
his name, and, by recording it, give him good 
title despite Married Woman’s Act without her 
husband joining.—Reizenberger v. Shelton, N. 
J., 97 Atl. 293. 

71. Infants—Juvenile Court.—Under the law 
vesting the juvenile court with jurisdiction to 
determine when a child answers the description 
of a neglected child given by the Constitution, 
the fact of the condition of the child is not 
strictly jurisdictional, but is only quasi juris- 
dictional.—Norris v. Snyder & McCormick, La, 
71 So. 622. 

72. Necessaries. — Except for necessaries, 
an infant may, at his election, avoid any ex- 
ecutory contract made by him during infancy, 
including his contract for the performance of 
labor or personal services.—Cain v. Garner, Ky., 
185 S. W. 122 

73. Injunetion—Accounting.—Possibility that 
accounting might be necessary held not ground 
for enjoining action at law and taking over 
the litigation, where the defendant seeking the 
injunction did not concede that accounting would 
ever be required.—Weber v. Aertzell, U. S. C. C. 
A., 230 Fed. 965. 

74. Discretion.—After interlocutory injunc- 
tion has been granted, presiding judge may, in 
exercise of sound discretion, reopen case and 
rehear application, affording both sides oppor- 








tunity to be heard.—Kirkland v. Ferris, Ga., 
88 S. E. 680. ; 
75. Imsurance — Average Clause. — Under 


“average clause” attached to fire policy, cov- 
ering lumber yard and contents, several build- 
ings and piles of stock within common inclosure 
will be regarded as one of the premises named 
in average clause and same class of property on 
lot across street as another.—Mangold v. Amer- 
ig Ins. Co. of Newark, N, J., Neb., 157 N. W. 
632. 


76. Removal of Suit.—Where fire policy 
required action thereon within 12 months after 
loss, and action in common pleas curt was re- 
moved to the federal court, and judgment for 
plaintiff was reversed, new action more than 
12 months after loss cannot be maintained.— 
Dalzell v. London & Lancashire Fire Ins. Co. of 
Liverpool, England, Pa., 97 Atl. 452. 

77. Judgment—Discretion. — Evidence that 
defendant in default judgment was an illiterate 
foreigner, and that he believed the statement 
of the agent of plaintiff that after service of 
summons and complaint he would be notified 
of the day of trial, and that he took immediate 
action on learning judgment was entered, held 
not to show an abuse of discretion in vacating 
ee v. Ghiotto, Cal., 156 Pac. 
74. 





78. Landlord and Tenant—Eviction.—Agree- 
ment by landlord of hotel that wife of lessee 





should continue to conduct hotel for limited 
period after distress for rent did not amount to 
eviction releasing guarantor of rent.—Siegel v. 
Baily, Pa., 97 Ati. 401. 

79. Lieenses—Contracts.—A contract cannot 
be enforced by a party who has failed to obtain 
a license to do business or carry on an occupa- 
tion, as required by statute, if such defense is 
—— v. Crooks & Co., Del., 97 Atl. 





80. Franchise.—The franchise ‘to be’ may 
refer to the grant of corporate life and may 
relate to the privilege of continuing to exist 
as a corporation, while the franchise “to do” 


may refer to the right to do business generally 
as a corporation, or signify the corporate power 
to transact the particular business enumerated 
in the articles of incorporation.—City of Port- 
land v. Portland Ry., Light & Power Co., Ore., 
156 Pac. 1058. 


81. Trading Stamps.—Person distributing 
gratuitously to all comers, and bartering witn 
all comers,. for coupons exchangeable for 
premiums, is engaged in issuing trading stamps 
within Act No. 47 of 1904, amending and re- 
enacting Act No. 171 of 1898, § 15, and is liable 
tor license tax thereby imposed.—State v. Un- 
derwood, La., 71 So. 513. 

82. Limitation _of Actions—Pleading.—The 
benefit of the statute of limitations cannot be 
obtained by demurrer to a petition which, while 
showing that the cause of action accrued more 
than the limitation period prior to its filing 
does not show that the petitioner does not come 
within one of the exceptions avoiding the statu- 
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tory bar.—Graziani v. Ernst, Ky., 185 S. W , 

83. Master and Servant—Convicts.—It is the 
duty of a contractor employing a convict within 
the prison, under contract with the prison 
board, to provide reasonably safe and proper 
machinery for the work.—Jones Holloware Co. 
v. Hawkins, Md., 97 Atl. 365. 

84. -Independent Contractor.—An employer 
is not liable for acts of an independent con- 
tractor, except where the work is inherently 
dangerous, though care be used, or where the 
sacontney consequence is injury to another.— 
Deep Vein Coal Co. v. Raney, Ind., 112 N. E. 392. 

85.— Guarding Machinery.—In Act May 2, 
1905 (P. L. 355), § 11, “properly guarded” means 
suitably guarded, and guard that interferes with 
machine and renders it useless is not proper 
protection.—Gross v. Eagle Wheel Mfg. Co., Pa., 
97 Atl. 457. 

86.——Interstate Commerce.—Where a brake- 
man employed in interstate commerce is in- 
jured while using in the ordinary mode a grab- 
iron not fastened as demanded by the federal 
Safety Appliance Act, the company is liable.— 
McNaney v. Chicago, R. I. & P. Ry. Co., Minn., 
157 N. W. 650. 

87. Respondeat Superior.—Where_ truck- 
man needed extra help in moving a piano, and 
piano comenny agreed to reimburse him for 
what he paid the help, no relation of master and 
servant existed between piano company and one 
hired.—_Brown v. Munn Piano Co., N. Y., 158 N. 
Y. Supp, 1026. 

88. Mechanics’ Liens—Assumption. — Where 
vendor of land under contract for deed did not 
know of purchase of lumber for improvements 
till a year later, and did not assume indebted- 
ness, operation of mechanics’ lien was restrict- 
ed to purchaser's equity.—Powers Elevator Co. 
v. Stolz, N. D., 157 N. W. 693. 

89. Building Contractor.—Where there are 
separate contracts between a building con- 
tractor and an owner for the performance of 
different jobs, then, in order for a lien account 
to be good for the entire work, it must be filed 
within the statutory period after the completion 
of the work, under each contract.—St. Louis 
Fire Door & Sheet Metal Works v. Viviano, Mo., 
185 S. W. 218. 

90. Perfected Lien.—A perfected lien upon 
irrigation systems is not defeated by the subse- 
quent conveyance of the system to irrigation 
districts, though the lien laws do not apply to 
such districts.—Crane Creek Irr. Dist. v. Port- 
land Wood Pipe Co., U. S. C, C. A., 231 Fed, 113. 

91. Mortgages—lIllegality. — Where parents, 
through threats of imprisonment of their son, 
execute a note and mortgage for the son’s debt, 
such instruments are voidable.—Anderson v. 
Kelley, Okla., 156 Pac. 1167. 
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92. Redemption.—The right of redemption 
arises only upon sale, and exists for the period 
nxed by law, and is not property in any sense, 
but a bare personal privilege of statutory origin, 
to be exercised only in the instances mentioned 
in the statute and upon the conditions pre- 
scribed.—Banking Corp. of Montana v. Hein, 
..vut., 156 Pac. 1085. 


93. Municipal Corporation—Rules of Road.— 
In the absence of special regulations, automo- 
biles are governed by the same rules of the 
road as apply to other vehicles.—Reitz v. Hodg- 
kins, Ind., 112 N. E. 386. 


94. Navigable Waters—Levees. — Companies 
building embankments which did no damage 
until levee district constructed levees causing 
waters of river to damage property on opposite 
bank, held not liable-—City of Memphis, Tenn., 
v. Board of Directors of St. Francis Levee Dist., 
U. S. D. C., 231 Fed, 217. 


95. Negligence—Contributory. — Boys riding 
in wagon with which street car collided, who 
were not driving and were not servants of the 
driver, parties not being engaged in a joint en- 
terprise, were not guilty of contributory negli- 
gence on account of driver’s acts.—Paducah 
Traction Co. v. Walker’s Adm’r, Ky., 185 S. W. 
119. 





96. Pleading.—In actions for negligent in- 
juries, it may be necessary to allege only rela- 
tions between parties out of which duty arises, 
and act or omission causing injuries coupled 
with statement that act or omission was nesli- 
gent.—Ingram-Dekle Lumber Co. v. Geiger, Fla., 
71 So. 552. 

97. Nevation — Evidence. — Acceptance by 
bank of corporate note and deposit in place of 
plaintiff's note and deposit pursuant to agree- 
ment with plaintiff to make loan to corporation 
on its organization constitutes novation, ex- 
tinguishing original agreement.—White v. First 
Nat. Bank of Pittsburgh, Pa., 97 Atl. 403. 


98. Patents—Novelty.—Novelty is not nega 
tived by the prior accidental production of the 
same thing when the operator does not recog- 
nize the means by which the result was ac- 
complished and no knowledge of it is derived 
therefrom by anyone.—Byerley _ v. Barber 
Asphalt Paving Co., U. S. D. C., 230 Fed. 995. 


99. Payment—Recovery Back.—Plaintiff is 
not entitled to recover alleged excessive pay- 
ment for threshing where he knew all the facts 
when he made the payment.—Rising v. Tollerud, 
N. D., 157 N. W. 696. 


100. Post-Office—Decoy Letters.—On trial for 
fraudulent use of mails and conspiracy fact 
that only fictitious transactions based on decoy 
letters were in evidence, and that no payment 
were shown, held not to prevent inference of 
conspiracy and fraudulent scheme.—Hughes v. 
United States, U. S.C. C. A., 231 Fed. 50. 


101. Principal and Agent—Misappropriation. 
—Plaintiff, whose money was received in trust 
by defendant as the agent of a surety company, 
on its misappropriation by defendant, might 
proceed either against defendant or his prin- 
cipal.—Sagone v. Mackey, N. Y., 158 N. Y. Supp. 


579. 


102. Discharge.—A surety On a contractor's 
bond will be discharged where, through collu- 
sion between the contractor and plaintiff, the 
contract recited a greater consideration than 
was actually to be paid and that enhanced the 
risk.—Equitable Surety Co. v. Board of Com’rs 
of Muddy Bottom Swamp Land Dist. No. 1, 
Tippah County, Miss., U. S. C. C. A., 231 Fed. 33. 

103. Discharge.—Surety on contractor’s 
bond was not discharged by payments by owner 
in completing contract after default, with con- 
sent of contractor, where surety was not preju- 
diced.—Hardie v. Bateson, Pa., 97 Atl. 464. 

104. Railread—Crossing.—To impose a look- 
out duty upon a railroad as to its trains over 
a private country crossing, it must be shown 
that the place of the accident was a place 
where the presence of persons on the track 
was to be expected, which fact may be shown 
by the extent of the public use of the crossing. 
—Chesapeake & O. Ry. Co. v. Hunter’s Adm’r, 
, 185 S. W. 140. 

105. Pleading.—In action against railroad 
for death on track, where complaint disclosed 

















a relation between road and decedent creating 
duty on road to exercise reasonable care, gen- 
eral charge of negligence was sufficient against 
demurrer.—Indiana Union Traction Co. v. Hines, 
ind., 112 N. E. 406. 


106. Release—Joint Bond.—A_ bequest of a 
joint bond of a husband and wife to the hus- 
band by the holder thereof works complete 
discharge as against the holder’s personal rep- 
resentatives, who could not, unless insolvency 
intervened, sue either the husband or wife to 
recover the money.—Pierson v. Berry, N. J., 
97 Atl, 275. 


107. Sales—Conditional Sales.—A conditional 
vendor may sue for an installment of the price, 
and afterwards, if unable to obtain payment, 
retake the property.—Ratchford v. Cayuga 
County Cold Storage & Warehouse Co., N. Y., 112 
N. E. 447. 217 N. Y. Supp. 665. 


108. Delivery.—Under contract for sale of 
brick providing for part payment in cash and 
transfer of equities in houses for balance, where 
buyer failed to deliver 
year, seller could recover balance of price in 
money without demand for deed.—Goodwin v. 
Heckler, Pa., 97 Atl. 475. 


109. Passing of Title—On sale of onions 
not then suitable for delivery and part of which 
had not been harvested, held that title did not 
pass.—In re Syracuse Gardens Co., U. S. D. C., 
z31 Fed. 284. 


110. Resale.-—Where goods are bought for 
resale in a certain market and this fact is 
known to seller, profits on seller’s breach may 
be ascertained by reference to prices prevailing 
in such market; the usual test being difference 
between contract and market price.—Gardner 
A ee Telegraph-Cable Co., N. C.,, 88 S. E. 
630. 














111. Street Railroads—Negligence.—Pedestri- 
an was not bound as matter of law to wait for 
cars bound in opposite directions standing at 
near sides of intersecting streets to pass be- 
fore attempting to cross tracks.—Wagner v. 
Philadelphia Rapid Transit Co., Pa., 97 Atl. 471. 


112. Trusts—Constructive Trust.—Where the 
manager of a mining company, on foreclosure 
of a mortgage on mining property, acquired it 
under option secured from mortgagee, he holds 
it subject to a constructive trust in favor of the 
company.—Sunny Brook Zine & Lead Co. v. 
Metzler, U. S. D. C., 231 Fed. 304. 


113. Vendor and Purchaser — Possession.— 
Possession of real property which will give no-. 
tice of an unrecorded grant thereof must be 
under such grant, unequivocal, inconsistent 
with the title of the apparent record owner, 
and of such character that an intended pur- 
chaser could, if he inquired, learn of the un- 
recorded , grant.—Custer Consol. Mines Co. v. 
City of Helena, Mont., 156 Pac. 1090. 


114. Wills—Construction.—In the absence of 
restrictive terms and under usual conditions, the 
devise of a “house,” referring to the dwelling 
house of testator, conveys the lot and outbuild- 
ings of the dwelling.—Broadhurst v. Mewborn, 
N. C., 88 S. E. 628. 


115. Interlineations.—There is a distinction 
between interlineations and alterations, as it 
is more easy to believe that an interlineation 
conforming to the context was written in be- 
fore execution than that an alteration was made 
eee v. Runkle, N. J., 97 


116. Witnesses—Cross-Examination. — In a 
prosecution for arson, where a witness testified 
to previous conversations with the defendant 
concerning the fire, but the direct examination 
of the defendant contained no reference to them, 
questions on cross-examination, concerning the 
alleged conversations were permissible, as call- 
ing for answers tending to discredit the de- 
fendant’s testimony.—People v. Turco, Cal., 156 
Pac. 1001. 


117. Admissibility—Where plaintiff, called 
as a witness in his own behalf, on cross-exam- 
ination testified that years before he had been 
convicted of forgery, his later offered evidence 
of his general reputation in the community was 
admissible.—Derrick v. Wallace, N. Y., 112 N. E. 
440, 217 N. Y. 620. 
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